
X. Office of the Solicitor Review

The Office of the Solicitor will review the documents in the draft AR for relevancy and
completeness and review and mark documents that contain protected or privileged
information.

Completeness and Relevance: The Office of the Solicitor reviews the AR for
completeness and provides advice to the AR Coordinator regarding any documents
identified as questionable for relevance. While this review does not necessarily include a
thorough examination of each document, the review should generally check for obvious
logical deficiencies by evaluating whether the AR, as presented, adequately and
accurately demonstrates the agency decision-making process. The Office of the Solicitor
may review the steps taken by the AR Coordinator in compiling the AR to ensure that all
primary and relevant supporting documents have been included.

Protected Infonnation: The Office of the Solicitor will review the documents to
determine if they contain specific information that the agency is prohibited from
disclosing to non-federal parties, such as by court order, statute (e.g., the Privacy Act), or
regulation. Disclosure of such information to any party, other than in accordance with
specified procedures, could lead to lawsuits, penalties, or sanctions. The Office of the
Solicitor will work with the Department of Justice to determine whether the protected
information may be disclosed under seal or other protective order.

Privileged Information: The Office of the Solicitor will review the documents to ensure
that any privileged information the agency wants to withhold is removed or redacted and
adequately documented. Privileges attach to information under law to protect them from
discovery. An agency generally cannot claim that information is privileged if the
information has been lawfully released to a non-federal party in the past, perhaps in
response to a FOIA request. Unlike protected information, privileged information may
be disclosed at the agency's discretion. However, disclosure of privileged information
forever waives the privileges in that information.

Relevant privileges that may be asserted by the Office of the Solicitor and the
Department of Justice include: the attomey~clientprivilege, the attorney work product
privilege. the confidential business information or trade secret privilege, the deliberative
process privilege. and the executive and governmental privileges.

Due to the number of legal issues involved in asserting privileges. it is particularly
important for the AR Coordinator and the Office of the Solicitor, in consultation with the
Department of Justice, to work closely on any issues that involve privileged information.

Xl. Office of the Solicitor Actions After Review

The Office of the Solicitor will recommend additions, removals, or redactions of
documents from the AR as a result of the review described in section C.X. A privilege
index will be created to describe the protected and privileged documents. (See section
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C.XIV for a detailed discussion of the privilege index). The protected and privileged
documents shall be stored separately from the non-protected and non-privileged
documents. The Office of the Solicitor may keep the protected and privileged documents
while the non-protected and non-privileged documents will be returned to the AR
Coordinator.

XlI. Organization of the AR

The AR should be organized in a logical and accessible way so that someone unfamiliar
with the issue can find specific documents quickly. Documents in an AR can be
compiled by chronological order, topic, or by agency in a multi-agency decision.
Similarly, ARs may be divided into several topics, perhaps based on the topics of various
primary documents at issue, and chronologically organized within each topic. This
technique is particularly common if several agency actions are contested. Other logical
organizations of ARs are permitted.

The AR Coordinator should be aware that there might also be organizational
requirements created by court rules or accommodation of requests by the opposing party.
The AR Coordinator should work closely with the Office of the Solicitor for instructions
before determining the best method for organizing an AR.

XlII. Numbering of Documents in the AR

Each document in the AR should be assigned a unique number so that it may be
uniformly referred to by the parties. All documents, including those that contain
protected or privileged information, should be numbered using the same system. For
ease of reference, documents may be tabbed or provisionally numbered, but the
documents should never be permanently marked, numbered or altered in any way prior to
completion and review of the index. Final, permanent document numbers should not be
assigned until after the AR index is complete and has been reviewed by the Office of the
Solicitor. In addition to assigning each document a unique number, every page of the AR
should be numbered in such a way to allow the page numbers of particular documents to
be identified and cited in a brief to the court, such as AR [document number], [page
number]; AR [Volume number], [page number]; or AR [page number].

In some cases, Bates stamping or a similar electronic process can be used to individually
number every page. Alternately. multi-paged documents with internal pagination may
only need unique document numbers. Numbering typically should be done so that the
documents and pages begin with the smallest numbers and end with the largest number.
Please consult with the Office of the Solicitor to determine the best numbering technique.

XIV. Preparation of an AR Index and a Privilege Index

After the AR has been organized, the AR Coordinator should create both a complete AR
index and a privilege index. Typically. an AR index is in chart form and includes the
following categories of information: the unique document number; a brief (one- or two-
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sentence) description of the document's nature and topic; date; identification of sender
and recipient; number of pages; nature of any privilege or protection to be asserted. (See
Appendix 1 for a sample AR index.)

In addition to the AR index, a separate privilege index must be generated if the agency is
withholding any protected or privileged information. A privilege index (also referred to
as a privilege "log") should include only those documents where a privilege or protection
is being asserted. The content of a privilege index is similar to the content of an AR
index, and includes an explanation of the privilege asserted. Once complete, a copy of
the privilege index should be physically kept with the privileged and protected
documents. (See Appendix 2 for a sample privilege index.) The AR Coordinator should
not include any of the underlying privileged information in the AR index or the privilege
index.

Prior to filing the AR index and privilege index with the court and releasing them to
opposing parties, the AR Coordinator should consult with the Office of the Solicitor for
specific requirements or instructions.

XV. Certification of AR to the Court

The AR must be certified to the court by the AR Coordinator, or in rare cases, another
federal employee who is familiar with the manner in which the AR has been compiled.
The certification is signed under penalty of perjury, and the AR Coordinator should work
closely with the Office of the Solicitor to develop appropriate language. The certificate
typically explains that the AR Coordinator was responsible for compiling the AR, has
personal knowledge of its assembly, and states that the AR is full and complete. The
certification also may describe the AR, such as the number of documents or the number
of privileged or protected documents, or it may clarify that certain categories of
documents are not included in the AR (such as transmittal memoranda, fax cover sheets,
privileged and protected documents, internal working drafts, voluminous publicly
available scientific reports, copyright protected books, etc.) In unique cases where the
decision being challenged is not final, a clause may be inserted explaining that the agency
expects to generate additional documents on the challenged issue. The certification is
often sworn and notarized or in the form of a declaration with a Departmental andlor
Bureau or Office seal. (See Appendix 3 for a sample certification.)

XVI. Filing the AR with the Court

Different courts have different rules for filing an AR. The Office of the Solicitor will
work with the Department of Justice, the court, and the opposing party and will provide
specific filing instructions to the AR Coordinator.
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All-American Canal Lining Project
Administrative Record

DOCUMENT INDEX
(Volumes 1-4)

Date Document Vol. T'b Page Filename
No. No. on CD

NATIONAL ENVIRONMENTAL POLICY ACT DOCUMENTS

0712911994 Record of Decision of May 1994 for the Final Environmental I I I 0001
Impact StatementlFinal Environmental Impact Report
(FEISIFEIR) on the All-American Canal (MC) Lining Project,
attached to letter of transmittal from Regional Director, Lower
Colorado Re~ion, Bureau of Reclamation (LC Rel1:ion)

March 1994 FEISlFElR on the AAC Lining Project, issued by Reclamation and I 2 23 0002
Imperial Irrigation District

March 1994 Engineering Appendix to the FEISIFEIR I 3 321 0002-0J
March 1994 Environmental Aooendix to the FEISIFEIR 2 • 455 0002-02

March 1994 Geohvdrolol1:V Annendix to the FEISIFEIR 3 5 936 0002-03
March 1994 Public Involvement A ndix to the FEISIFEIR 3 6 1269 0002-04
March 1994 Social Appendix to the FEISIFEIR • 7 1481 0002-05
11/2211999 Memorandum to Yuma Area Office Manager, Reclamation, from • 8 1574 0003

Regional Director, LC Region, regarding reexamination and
analysis of the 1994 FEISIFEIR and Record of Decision for the
MC Lining Project

0511912003 Letter to Director, California Department of Water Resources, • 9 1588 0004
from Regional Director, LC Region, regarding adequacy of the
1994 FEISIFEIR and Record of Decision for the AAC Lining
Project (Project) and Findmg of Ecological Equivalency

ENDANGERED SPECIES ACT DOCUMENTS

01/25/2005 Letter to Field Supenrisor, Fish and Wildlife Service (FWS), • 10 1591 0005
Carlsbad, California, from Regional Director, LC Region,
regarding request for confirmation of Conference Opinion (J -6-96-
F-12) as a Biological Opinion for Peirson's milk vetch for the
MC Lining Project

1111 512004 Memorandum to Regional Director, LC Region, from Assistant • II 1593 0006
Field Supervisor, FWS, Carlsbad California, regarding LC
Region's request for confinnation of Conference Opinion as a
Biological Opinion for Peirson's milk vetch for the AAC Lining
Project

091912004 Letter to FIeld Supervisor, FWS, Carlsbad, California, from • 12 1596 0007
Deputy Regional Director, LC Region, requesting confirmation of
Conference Opinion (l-6-96-F-12) as a Biological Opinion for

Peirson's milk vetch for the MC Linin!!; Project
0210&/1996 Memorandum to Environmental Compliance Group Manager, LC • IJ 1612 0008

Region, from Ecological Sen'ices Field SupelVisor, FWS,
Carlsbad, California regarding the Biological and Conference
Opinion for the AAC Lining Project

September Fin~1 Fish and Wildlife Coor~inati~n Act Repo~AAC,!;ining I • I' 1636 0009
1993 ProJect, ImpenaJ County, CahfOOua.... .,. __ , ._,. _' _

IL VL LV!.l ... LLLLV, I
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All-American Canal Lining Project
Administrative Record

DOCUMENT INDEX
(Volumes 1-4)

Vol.
T,. Page Filename

Date Document No. No. on CD

SECRETARlAL CORRESPONDENCE

9113/2005 Letter to Secretary of Environment and Natural Resources of 4 15 1709 0010
Mexico from Secretary of the Interior regarding lining of the
AAC

11/19/2004 Letter to Secretary of Environment and Natural Resources of 4 16 1712 0011
Mexico, from Secretary of the Interior regarding lining of the
AAC

IJ','TERNATIONAL BOUNDARY AND WATER COMJ\fiSSJON CORRESPONDENCE

09120/2004 Letter to Commissioner of Reclamation from Commissioner of the 4 17 1724 0012
U.S. Section of the International Boundary and Water Commission
(USIBWq regarding status of consultation with Mexico

02/24/1992 Letter to Commissioner ofUSIBWC from Conunissioner of 4 18 1726 001l
Reclamation responding to letter summarizing Mexican
consultation over AAC Lining

0212211989 Lener to Regional Director, LC Region, from Commissioner of 4 20 1728 0014
USIBWC regarding USIBWCs position on seepage from the
AAC

08/1211986 Letter to Regional Director, LC Region, from Acting 4 21 1730 0015
Commissioner of USIBWC responding to Reclamation's request
for views on recovery of AAC seepage

Acronyms and Abbreviations

AAC
FEISIFEIR
FWS

LC Region
Reclamation
USIBWC

All·American Canal
Final Environmental Impact SlatementlFinal Environmental Impact Report
Fish & Wildlife Service
Bureau of Reclamation's Lower Colorado Regional Office
Bureau of Reclamation
United States Section of the International Boundary & Waler Commission
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All-American Canal Lining Project Administrative Record
DOCUMENT INDEX

Date Document

PRIVILEGED DOCUMENT LOG

6/24/1999 Fax to LC Regional Director from YAO Area Manager transmitting the comments of the
001 Solicitor's Office, which were requested by Reclamation on the MC memorandum
regarding Reexamination and Analysis of the 1994 FEIS/EIR and ROD for the MC Lining
Project

4/23/1999 Memorandum to 001 Solicitor's Office from YAO Area Manager requesting Solicitor's Office
legal opinion regarding the Environmental Impact Statement and Record of Decision. for the
MC Unino Proiect

4/21/1999 Email from LC Regional biologist transmitting comments on a draft memorandum that
requests the legal advice of the 001 Solicitor's Office regarding MC Lining Project

4/9/1993 Response from 001 Solicitor's Office to LC Regional Director's request for a basis of
neqotiation regardinq the Me LininQ Project
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United States of Atnerica

DEPARTMENT OF THE INTERIOR
Washington, D.C.

I certify that tlte official records of the Department of t11e Inten'or

identified below are in my legal custody and attest illat eaclt annexed

paper is a true copy of a document comprising part of tlu~ offidal records
of dze Departnumt of tIle [ntenor:

• Administrative Record, as reflected in the attached index,
supporting the [Department, Bureau, or Office]' s [Date1Record
of Decision for the [Decision Being Litigiated]. The
Administrative Record does not contain fax cover sheets,

privileged and protected documents, or voluminous publicly
avaJable scienti.fic reports.

• Additional documents related to Plaintiffs' claims in this
litigation.

• The [Departm.ent, Bureau, or Office] is presently implementing
the [Date) Record of Decision for the [Decision Being Litigated]
and anticipates generating additional docurn.ents with respect to
such implementation before [Relevant Action] begins.

IN TESTIMONY WHEREOF, I swear under penalty of perjury tlwt
the foregoing is tnAe and correct. Signed tltis _ day of {J.1ontI7, Year].

SIGNATURE: _

TITLE: _

OFF1CE: _

APPROPRIATE "-.r---------,

SEAL !Fe!:' Your =rLfo,
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